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Bef ore Qui nn, Hohein and Hairston, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Admnistrative Trademark Judge:

Q@ nVision, Inc. has filed an application to register
on the Principal Register the mark "I QEYE3," in standard
character form for "conputerized digital caneras for use in
security and surveillance applications” in International C ass
9 1

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground that

applicant's mark, when applied to its goods, so resenbles the

' Ser. No. 76300952, filed on August 16, 2001, which is based an
all egation of a date of first use anywhere and in comrerce of April
2001.
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mark "EYE Q" which is registered on the Principal Register in

t he special form shown bel ow

for "digital caneras, photographic caneras and digital canera
peripherals, nanely printers and scanners” in International C ass
9,2 as to be likely to cause confusion, or to cause nistake, or
to decei ve.

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |ikelihood
of confusion. Inre E. |. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any |ikelihood of confusion
anal ysis, two key considerations are the simlarity or

dissimlarity in the goods or services at issue and the

’ Reg. No. 2,737,508, issued on July 15, 2003, which sets forth a date
of first use anywhere and in conmerce of Septenber 20, 2000.
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simlarity or dissimlarity of the respective marks in their
entireties.’

Turning first to consideration of the respective goods,
applicant notes in its brief that its canmeras are specifically
identified "as conputerized digital caneras for use in security
and surveillance applications” while registrant's caneras are not
so identified. Applicant contends that because its caneras,
unli ke those of the registrant, "are identified for use in a
precisely defined and limted field,” "[t]here is accordingly no
i kel i hood of confusion between applicant's caneras and the
registrant's canmeras." Applicant also states that it "is
prepared to provide a declaration that applicant has not
experi enced any instances of confusion in the marketpl ace between
applicant's canmeras and the registrant's caneras.”

The Exam ning Attorney, on the other hand, correctly
points out in his brief that it is well settled that the issue of
i kelihood of confusion is determ ned on the basis of the goods
or services as they are respectively identified in the particular
application and the cited registration. See, e.g., Octocom
Systens Inc. v. Houston Conputer Services Inc., 918 F.2d 937, 16
UsP2d 1783, 1787 (Fed. Cir. 1990); Canadi an I nperial Bank of
Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813,
1815-16 (Fed. Gir. 1987); CBS Inc. v. Mrrow, 708 F.2d 1579, 218
USPQ 198, 199 (Fed. G r. 1983); Squirtco v. Tony Corp., 697 F.2d

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods [or services] and differences
in the marks." 192 USPQ at 29.
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1038, 216 USPQ 937, 940 (Fed. Cir. 1983); and Paul a Payne
Products Co. v. Johnson Publishing Co., Inc., 473 F.2d 901, 177
USPQ 76, 77 (CCPA 1973). In view thereof, and further citing In
re El baum 211 USPQ 639, 640 (TTAB 1981) and In re Optica

I nternational, 196 USPQ 775, 778 (TTAB 1977), the Exam ning
Attorney persuasively argues that "since the identification of
the registrant's digital cameras is very broad, wthout
l[imtation as to a specific purpose or use, it is presuned that
the regi stration enconpasses all goods of the type descri bed,
including those in the applicant's nore specific identification,
that they nove in all normal channels of trade and that they are
avai lable to all potential custoners.” W thus concur with the
Exam ning Attorney that:

[Al pplicant's argunment that its caneras "are

identified for use in a precisely defined and

limted field,"” and its conclusion that there

is no likelihood of confusion because the

registrant's caneras "are not identified for

use in this precisely identified and limted

field,” are without nerit. The plain wording

in each identification indicates that the

goods consi st of digital caneras, and the

registrant's goods are not limted to any

speci fic purpose or function.

Furthernore, we also agree with the Exam ni ng
Attorney's finding that the goods at issue herein are legally
identical in part since, as the Exam ning Attorney accurately
observes, it is clearly the case that "the registrant's broadly
identified "digital cameras,’' [being set forth] w thout any
[imtation as to use or purpose, can be interpreted to enconpass

all digital caneras, including those in the applicant's nore




Ser. No. 76300952

specific identification.” The contenporaneous use of the sane or
simlar marks in connection with such legally identical goods
woul d accordingly be likely to cause confusion as to the source
or sponsorship thereof. Mreover, as to applicant's claimthat
it "has not experienced any instances of confusion in the
mar ket pl ace between applicant's caneras and the registrant's
caneras,"” suffice it to say that the record not only fails to
contain an affidavit, declaration or other evidence in support
t hereof, but in any event an asserted | ack of any incidents of
actual confusion is a neaningful factor only where the record
denonstrates that there has been appreciable and conti nuous use
by applicant of its mark in the same market(s) as those served by
regi strant under its mark. See, e.qg., Gllette Canada Inc. v.
Ranir Corp., 23 USPQ2d 1768, 1774 (TTAB 1992). Specifically,
t here nust be evidence showi ng that there has been an opportunity
for instances of actual confusion to occur and here the record is
devoi d of any such proof. See, e.qg., Cunninghamv. Laser Colf
Corp., 222 F.3d 943, 55 USPQ2d 1842, 1847 (Fed. Cir. 2000).
Turning, therefore, to consideration of the respective
mar ks, applicant argues in its brief that its "I QEYE3" mark is
di stingui shable fromregistrant's "EYE Q" mark. |In particular

applicant maintains that:

1. Applicant's mark is different from
the cited registration because applicant's
trademark includes the letter "I" at the

begi nning of the mark. The |etter has added
significance because it is the first letter
in applicant's mark[.] The cited reference
does not include the letter and certainly
does not include the letter "I" as the first
letter in the trademark.
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2. The cited reference constitutes a

design. Applicant's trademark does not

constitute a design. The appearance of

applicant's trademark is accordingly quite

different fromthe appearance of the

trademark in the cited registration.

3. Applicant's trademark includes the

numeral "3". There is no nuneral in the

trademark of the cited registration.

Not wi t hst andi ng such differences, we agree with the
Exam ning Attorney that the marks at issue are confusingly
simlar, especially when used in connection with legally
i dentical goods. As stated by our principal reviewng court in
Century 21 Real Estate Corp. v. Century Life of America, 970 F.2d
874, 23 USP2d 1698, 1701 (Fed. Cr. 1992), "[w hen marks woul d
appear on virtually identical goods or services, the degree of
simlarity necessary to support a conclusion of likely confusion
declines.” Here, the Exam ning Attorney asserts, applicant's
mark "is highly simlar to the [registrant's] mark ... because it
shares the identical termEYE in relation to the termIQ The
Exam ning Attorney also insists that the "slight differences”
between the marks at issue fail to "obviate the simlarity
between the marks ... [so as to ] overcone a |likelihood of
confusion.” In particular, the Exam ning Attorney contends that
"the shared dom nant term EYE, used to create the phonetic term
IQ is likely to cause the average consuner to retain a simlar
overall commrercial inpression of the marks."

When considered in their entireties, it is obvious that

applicant's mark and registrant's mark share substanti al

simlarities in sound, appearance, connotation and conmerci al
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i mpression. Although, in registrant's "EYE Q mark, it is the
word "EYE," rather than a letter "I" as in applicant's "I QEYE3"
mark, which in conjunction with the letter "Q conveys the
meaning of the term"1Q " both marks still share and readily
project, in significant part, the connotation of the term"IQ"
Both marks also promnently feature the word "EYE," which in the
case of applicant's mark could be depicted, as it is in
registrant's mark, in lower case letters with the remnaining
lettering in all capital letters, i.e., 1Qye3. See, e.q.,
Phillips Petroleum Co. v. C. J. Wbb, Inc. 442 F.2d 1376, 170
USPQ 35, 36 (CCPA 1971) [a mark registered in typed or standard
character formis not limted to the depiction thereof in any
special form; and INB National Bank v. Metrohost Inc., 22 USPQd
1585, 1588 (TTAB 1992) ["[a]s the Phillips Petrol eum case makes
cl ear, when [an] applicant seeks a typed or block letter
registration of its word mark, then the Board nust consider al
reasonabl e manners in which ... [the word mark] coul d be
depicted"]. It consequently is not a valid argunent to contend,
as applicant does, that there is a distinguishable difference in
appearance between its mark and registrant's "design" mark. See,
e.g., Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 939
(Fed. Cir. 1983), in which it was pointed out that (italics in
original):
[ T] he argunment concerning a difference

in type style is not viable where one party

asserts rights in no particular display. By

presenting its mark nerely in a typed

drawi ng, a difference cannot legally be

asserted by that party. .... Thus, ... the
di spl ays nust be considered the sane.
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In addition, the fact that applicant's mark ends with
the nunmeral "3" while registrant's mark does not contain such a
termor any other nunber is sinply not a sufficient basis on
which to predicate a finding of no likelihood of confusion. In
this regard, it would appear fromthe nature of applicant's goods
that its conputerized, digital security and surveill ance caneras,
and registrant's legally identical digital canmeras, would be
marketed primarily to sophisticated purchasers, such as hone
and/ or business security nonitoring firnms, rather than to
ordinary consuners. It is well established, however, that the
fact buyers are know edgeabl e and discrimnating as to the goods
required to neet their business equi pnent needs and therefore
woul d be expected to exercise care and deliberation in their
choi ce of goods "does not necessarily preclude their m staking
one trademark for another" or that they otherwi se are entirely
i mmune from confusion as to source or sponsorship. W ncharger
Corp. v. Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA
1962). See also In re Research & Trading Corp., 793 F.2d 1276,
230 USPQ 49, 50 (Fed. Cr. 1986); In re Deconbe, 9 USPQ 1812,
1814-15 (TTAB 1988); and In re Pellerin MInor Corp., 221 USPQ
558, 560 (TTAB 1983). Thus, even assum ng that the sophisticated
purchasers of applicant's and registrant's goods woul d notice the
nunmeral "3" in applicant's mark, such nunber nonet hel ess woul d
nmost |ikely be regarded as suggesting, in conjunction with the
word "EYE," that applicant's "conputerized digital canmeras for

use in security and surveillance applications"” provide a "third
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eye" with respect to providing protection of people and/or places

and things, just as registrant's digital canmeras function so as

to provide an extra "eye" for watching and saf eguardi ng purposes.
Accordi ngly, we conclude that purchasers who are

fam liar or otherw se acquainted with registrant's stylized "EYE

Q mark for, in particular, "digital canmeras” would be likely to

bel i eve, upon encountering applicant's substantially simlar

"I QEYE3" mark for "conputerized digital canmeras for use in

security and surveillance applications,” that such legally

i dentical products enmanate from or are otherw se sponsored by or

affiliated with, the same source.

Deci sion: The refusal under Section 2(d) is affirned.



